
 
 

Briefing for the Public Petitions Committee 
 
Petition Number: PE1195
 
Main Petitioner: Dr David L. McNally 
  
Subject:  Calls on the Parliament to urge the Scottish Government to place a 
statutory duty on local authorities to maintain common areas on new housing 
developments.  
 
Background 
In the additional information provided with the petition, the petitioner contends 
that a particular firm of (Glasgow-based) factors appointed by a property 
developer are notorious for acting in a 'high handed' way and for showing little 
or no regard for the views of owners, who must pay for their services. 
 
There is no evidence to suggest that local authorities would wish to take on 
the additional financial and administrative burden of maintaining common 
areas on all new housing developments and it is debatable whether doing so 
is desirable and/or practicable. 
 
In Scotland, property management agents (more commonly known as factors) 
are often employed to manage common and shared property - for example 
roofs, staircases, entrances and gardens.  Maintenance of common areas is 
currently delivered by organisations within the private, public and Registered 
Social Landlord (RSL) sectors.  Although there are no exact figures for the 
size of the market at present, the Office of Fair Trading (OFT) estimates that 
there are some 330,000 owner-occupied flats in Scotland and a further 85,000 
rented from private landlords, of which it considers the majority of residents 
are likely to be in a relationship with a property management company.1   
Evidence suggests that factors are more common in some areas than in 
others.  In Edinburgh, for example, many tenements have no factor.  The OFT 
estimates average administration charges paid to property managers to be in 
the region of £100 per flat per year.   
 
Although there is a range of standards, guidelines and codes of practice in 
place, there is at present no commonly accepted quality framework which 
consumers can refer to when appointing or assessing the performance of 
property managers.  Even where local authorities retain an interest in the 
maintenance of common property, evidence shows serious problems in the 
way they deal with owners of former council housing.2

 
In tenements or other developments with common areas, the title deeds often 
provide for maintenance and management of these common facilities through 
a legal mechanism called a ‘title condition’. The most elaborate schemes of 

                                                 
1 Office of Fair Trading, Market Study into Scottish property managers, 2008  
2 Scottish Consumer Council, In a fix, 1999 
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title conditions make provision for the appointment of a manager or factor and 
sometimes also provide a mechanism by which the factor can be dismissed 
(eg by a majority vote of the affected owners). 
 
Instead of, or in addition to, general provision for a manager or factor in the 
title deeds, each property owner sometimes also signs a pre-printed contract 
prepared by the manager or factor which makes provision as to the rights and 
obligations of the parties to the contract in relation to factoring services. The 
normal rules of contract law then apply to that contract.  When an obligation is 
solely contractual, as opposed to being contained in a title condition, it does 
not survive changes of ownership and each new owner must sign a contract 
with the manager or factor. 
 
Both the Title Conditions (Scotland) Act 2003 and the Tenements (Scotland) 
Act 2004 contain provisions relating to property management services 
designed to strengthen the position of owners in relation to managers or 
factors.  In particular, these Acts strengthen the powers of owners to appoint 
and dismiss a manager.  However, the legislation is complex and the extent to 
which these provisions have actually been applied is unclear.  
 
The purpose of the OFT study (referred to above) is to determine whether the 
market for residential property management services is working effectively.  In 
particular the study will assess the current level of competition in this sector 
and investigate whether the existing mechanisms through which owners of 
flats in a block or homes employ property managers to look after common and 
shared property (or communal land) give rise to significant consumer 
detriment.  The deadline for written submissions to the OFT was 5 September 
2008. 
 
Scottish Government Action 
On 2 July 2008, the Scottish Government announced the establishment of a 
Property Managers Accreditation Scheme. The scheme is to be industry led, 
not a public body, which the Scottish Government will support and work with.  
The Scottish Government is currently working with stakeholders to develop 
the detailed proposals.  No timescale for implementation is currently available. 
 
Scottish Parliament Action 
In March 2007 Gordon Jackson MSP published a consultation paper on a 
possible member’s bill relating to property factoring.  The consultation paper 
observed that property management in Scotland is by and large unregulated.  
It also observed that it was difficult for property owners to resolve disputes 
with property factors and there were inherent problems with taking the 
property factor to court.  He consulted on two possible solutions: 
 
• a property factors register, with failure to register amounting to an offence 
• the provision of accessible dispute resolution for parties which would 

involve a tribunal where legal representation would not be essential 
 
The Bill fell at dissolution (2007) and, as Gordon Jackson was not returned to 
Parliament at the election in May 2007, Patricia Fergusson MSP is now 
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progressing the proposal.  Her consultation document was published in 
October 2007. 
 
UK Parliament 
A UK Parliament All-Party Parliamentary Group on land maintenance (under 
the chairmanship of Jim Devine MP) has been established to scrutinise the 
appointments process, the information available to house purchasers, the 
performance of land maintenance companies, and the role in this matter of the 
legal profession.  The group is currently in the process of putting together an 
investigative report scrutinising all areas associated with land maintenance 
and has already taken evidence from land maintenance and factoring 
companies, and from key developers, the legal profession, local authorities 
and, of course, residents affected personally by this issue.  The group intends 
to use the information to compile a final report and will present the 
recommendations to the appropriate government department in the coming 
months. 
 
 
Richard Hough 
Senior Research Specialist 
September 2008 
 
SPICe research specialists are not able to discuss the content of petition briefings with 
petitioners or other members of the public. However if you have any comments on any 
petition briefing you can email us at spice@scottish.parliament.uk
 
Every effort is made to ensure that the information contained in petition briefings is correct at 
the time of publication. Readers should be aware however that these briefings are not 
necessarily updated or otherwise amended to reflect subsequent changes. 
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